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spouse, as the case may be, may signify
the consent.

(d) If the donor and spouse consent to
the application of section 2513, the re-
turn or returns for the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1))
must set forth, to the extent provided
thereon, information relative to the
transfers made by each spouse.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972;
T.D. 7910, 48 FR 40375, Sept. 7, 1983]

§25.2513-3 Revocation of consent.

(a)(1) With respect to gifts made after
December 31, 1981, or before January 1,
1971, if the consent to the application
of the provisions of section 2513 for a
calendar year was effectively signified
on or before the 15th day of April fol-
lowing the close of the calendar year,
either spouse may revoke the consent
by filing in duplicate a signed state-
ment of revocation, but only if the
statement is filed on or before such
15th day of April. Therefore, a consent
that was not effectively signified until
after the 15th day of April following
the close of the calendar year to which
it applies may not be revoked.

(2) With respect to gifts made after
December 31, 1970, and before January
1, 1982, if the consent to the application
of the provisions of section 2513 for a
calendar quarter was effectively sig-
nified on or before the 15th day of the
second month following the close of
such calendar quarter, either spouse
may revoke the consent by filing in du-
plicate a signed statement of revoca-
tion, but only if the statement is filed
on or before such 15th day of the sec-
ond month following the close of such
calendar quarter. Therefore, a consent
that was not effectively signified until
after the 156th day of the second month
following the close of the calendar
quarter to which it applies may not be
revoked.

(b) Except as provided in paragraph
(b) of §301.6091-1 of this chapter (relat-
ing to hand-carried documents), the
statement referred to in paragraph (a)
of this section shall be filed with the
internal revenue officer with whom the
gift tax return is required to be filed,
or with whom the gift tax return would
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be required to be filed if a return were
required.

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

§25.2513-4 Joint and several liability
for tax.

If consent to the application of the
provisions of section 2513 is signified as
provided in §25.2513-2, and not revoked
as provided in §25.2513-3, the liability
with respect to the entire gift tax of
each spouse for such ‘‘calendar period”
(as defined in §25.2502-1(c)(1)) is joint
and several. See paragraph (d) of
§25.2511-1.

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

§25.2514-1 Transfers under power of
appointment.

(a) Introductory. (1) Section 2514
treats the exercise of a general power
of appointment created on or before
October 21, 1942, as a transfer of prop-
erty for purposes of the gift tax. The
section also treats as a transfer of
property the exercise or complete re-
lease of a general power of appoint-
ment created after October 21, 1942, and
under certain circumstances the exer-
cise of a power of appointment (not a
general power of appointment) created
after October 21, 1942, by the creation
of another power of appointment. See
paragraph (d) of §25.2514-3. Under cer-
tain circumstances, also, the failure to
exercise a power of appointment cre-
ated after October 21, 1942, within a
specified time, so that the power
lapses, constitutes a transfer of prop-
erty. Paragraphs (b) through (e) of this
section contain definitions of certain
terms used in §§25.25614-2 and 25.2514-3.
See §25.2514-2 for specific rules applica-
ble to certain powers created on or be-
fore October 21, 1942. See §25.2514-3 for
specific rules applicable to powers cre-
ated after October 21, 1942.

(2) [Reserved]

(b) Definition of ‘‘power of appoint-
ment’’—(1) In general. The term ‘‘power
of appointment’ includes all powers
which are in substance and effect pow-
ers of appointment received by the
donee of the power from another per-
son, regardless of the nomenclature
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used in creating the power and regard-
less of local property law connotations.
For example, if a trust instrument pro-
vides that the beneficiary may appro-
priate or consume the principal of the
trust, the power to consume or appro-
priate is a power of appointment. Simi-
larly, a power given to a donee to af-
fect the beneficial enjoyment of a trust
property or its income by altering,
amending or revoking the trust instru-
ment or terminating the trust is a
power of appointment. A power in a
donee to remove or discharge a trustee
and appoint himself may be a power of
appointment. For example, if under the
terms of a trust instrument, the trust-
ee or his successor has the power to ap-
point the principal of the trust for the
benefit of individuals including him-
self, and A, another person, has the un-
restricted power to remove or dis-
charge the trustee at any time and ap-
point any other person, including him-
self, A is considered as having a power
of appointment. However, he would not
be considered to have a power of ap-
pointment if he only had the power to
appoint a successor, including himself,
under limited conditions which did not
exist at the time of exercise, release or
lapse of the trustee’s power, without an
accompanying unrestricted power of
removal. Similarly, a power to amend
only the administrative provisions of a
trust instrument, which cannot sub-
stantially affect the beneficial enjoy-
ment of the trust property or income,
is not a power of appointment. The
mere power of management, invest-
ment, custody of assets, or the power
to allocate receipts and disbursements
as between income and principal, exer-
cisable in a fiduciary capacity, where-
by the holder has no power to enlarge
or shift any of the beneficial interests
therein except as an incidental con-
sequence of the discharge of such fidu-
ciary duties is not a power of appoint-
ment. Further, the right in a bene-
ficiary of a trust to assent to a periodic
accounting, thereby relieving the
trustee from further accountability, is
not a power of appointment if the right
of assent does not consist of any power
or right to enlarge or shift the bene-
ficial interest of any beneficiary there-
in.
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(2) Relation to other sections. For pur-
poses of §§25.2514-1 through 25.2514-3,
the term ‘‘power of appointment’ does
not include powers reserved by a donor
to himself. No provision of section 2514
or of §§25.25614-1 through 25.2514-3 is to
be construed as in any way limiting
the application of any other section of
the Internal Revenue Code or of these
regulations. The power of the owner of
a property interest already possessed
by him to dispose of his interest, and
nothing more, is not a power of ap-
pointment, and the interest is includ-
ible in the amount of his gifts to the
extent it would be includible under sec-
tion 2511 or other provisions of the In-
ternal Revenue Code. For example, if a
trust created by S provides for pay-
ment of the income to A for life with
power in A to appoint the entire trust
property by deed during her lifetime to
a class consisting of her children, and a
further power to dispose of the entire
corpus by will to anyone, including her
estate, and A exercises the inter vivos
power in favor of her children, she has
necessarily made a transfer of her in-
come interest which constitutes a tax-
able gift under section 2511(a), without
regard to section 2514. This transfer
also results in a relinquishment of her
general power to appoint by will which
constitutes a transfer under section
2514 if the power was created after Oc-
tober 21, 1942.

(3) Powers over a portion of property. If
a power of appointment exists as to
part of an entire group of assets or
only over a limited interest in prop-
erty, section 2514 applies only to such
part or interest.

(c) Definition of ‘‘general power of ap-
pointment”’—(1) In general. The term
‘“‘general power of appointment’ as de-
fined in section 2514(c) means any
power of appointment exercisable in
favor of the person possessing the
power (referred to as the ‘‘possessor’),
his estate, his creditors, or the credi-
tors of his estate, except (i) joint pow-
ers, to the extent provided in §§25.2514—
2 and 25.2514-3 and (ii) certain powers
limited by an ascertainable standard,
to the extent provided in subparagraph
(2) of this paragraph. A power of ap-
pointment exercisable to meet the es-
tate tax, or any other taxes, debts, or
charges which are enforceable against
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the possessor or his estate, is included
within the meaning of a power of ap-
pointment exercisable in favor of the
possessor, his estate, his creditors, or
the creditors of his estate. A power of
appointment exercisable for the pur-
pose of discharging a legal obligation
of the possessor or for his pecuniary
benefit is considered a power of ap-
pointment exercisable in favor of the
possessor or his creditors. However, for
purposes of §§25.2514-1 through 25.2514—
3, a power of appointment not other-
wise considered to be a general power
of appointment is not treated as a gen-
eral power of appointment merely by
reason of the fact that an appointee
may, in fact, be a creditor of the pos-
sessor or his estate. A power of ap-
pointment is not a general power if by
its terms it is either—

(a) Exercisable only in favor of one or
more designated persons or classes
other than the possessor or his credi-
tors, or the possessor’s estate, or the
creditors of his estate, or

(b) Expressly not exercisable in favor
of the possessor or his creditors, the
possessor’s estate, or the creditors of
his estate.

A beneficiary may have two powers
under the same instrument, one of
which is a general power of appoint-
ment and the other of which is not. For
example, a beneficiary may have a gen-
eral power to withdraw a limited por-
tion of trust corpus during his life, and
a further power exercisable during his
lifetime to appoint the corpus among
his children. The later power is not a
general power of appointment (but its
exercise may result in the exercise of
the former power; see paragraph (d) of
this section).

(2) Powers limited by an ascertainable
standard. A power to consume, invade,
or appropriate income or corpus, or
both, for the benefit of the possessor
which is limited by an ascertainable
standard relating to the health, edu-
cation, support, or maintenance of the
possessor is, by reason of section
2514(c)(1), not a general power of ap-
pointment. A power is limited by such
a standard if the extent of the posses-
sor’s duty to exercise and not to exer-
cise the power is reasonably measur-
able in terms of his needs for health,
education, or support (or any combina-
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tion of them). As used in this subpara-
graph, the words ‘‘support” and
“maintenance’ are synonymous and
their meaning is not limited to the
bare necessities of life. A power to use
property for the comfort, welfare, or
happiness of the holder of the power is
not limited by the requisite standard.
Examples of powers which are limited
by the requisite standard are powers
exercisable for the holder’s ‘‘support,”
“support in reasonable comfort,”
“maintenance in health and reasonable
comfort,” ‘‘support in his accustomed
manner of living,” ‘“‘education, includ-
ing college and professional edu-
cation,” ‘‘health,” and ‘‘medical, den-
tal, hospital and nursing expenses and
expenses of invalidism.” In deter-
mining whether a power is limited by
an ascertainable standard, it is imma-
terial whether the beneficiary is re-
quired to exhaust his other income be-
fore the power can be exercised.

(3) Certain powers under wills of dece-
dents dying between January 1 and April
2, 1948. Section 210 of the Technical
Changes Act of 1953 provides that if a
decedent died after December 31, 1947,
but before April 3, 1948, certain prop-
erty interests described therein may, if
the decedent’s surviving spouse §o
elects, be accorded special treatment
in the determination of the marital de-
duction to be allowed the decedent’s es-
tate under the provisions of section
812(e) of the Internal Revenue Code of
1939. See paragraph (h) of §81.47a of
Regulations 1056 (26 CFR  (1939)
81.47a(h)). The section further provides
that property affected by the election
shall be considered property with re-
spect to which the surviving spouse has
a general power of appointment. There-
fore, notwithstanding any other provi-
sion of law or of §§25.2514-1 through
25.2514-3, if the surviving spouse has
made an election under section 210 of
the Technical Changes Act of 1953, the
property which was the subject of the
election shall be considered as property
with respect to which she has a general
power of appointment created after Oc-
tober 21, 1942, exercisable by deed or
will, to the extent it was treated as an
interest passing to the surviving
spouse and not passing to any other
person for the purpose of the marital

557



§25.2514-1

deduction in the prior decedent’s es-
tate.

(d) Definition of ‘‘exercise.”” Whether a
power of appointment is in fact exer-
cised may depend upon local law. How-
ever, regardless of local law, a power of
appointment is considered as exercised
for purposes of section 2514 even
though the exercise is in favor of the
taker in default of appointment, and ir-
respective of whether the appointed in-
terest and the interest in default of ap-
pointment are identical or whether the
appointee renounces any right to take
under the appointment. A power of ap-
pointment is also considered as exer-
cised even though the disposition can-
not take effect until the occurrence of
an event after the exercise takes place,
if the exercise is irrevocable and, as of
the time of the exercise, the condition
was not impossible of occurrence. For
example, if property is left in trust to
A for life, with a power in A to appoint
the remainder by an instrument filed
with the trustee during his life, and A
exercises his power by appointing the
remainder to B in the event that B sur-
vives A, A is considered to have exer-
cised his power if the exercise was ir-
revocable. Furthermore, if a person
holds both a presently exercisable gen-
eral power of appointment and a pres-
ently exercisable nongeneral power of
appointment over the same property,
the exercise of the nongeneral power is
considered the exercise of the general
power only to the extent that imme-
diately after the exercise of the non-
general power the amount of money or
property subject to being transferred
by the exercise of the general power is
decreased. For example, assume A has
a noncumulative annual power to with-
draw the greater of $5,000 or 5 percent
of the value of a trust having a value of
$300,000 and a lifetime mnongeneral
power to appoint all or a portion of the
trust corpus to A’s child or grand-
children. If A exercises the nongeneral
power by appointing $150,000 to A’s
child, the exercise of the nongeneral
power is treated as the exercise of the
general power to the extent of $7,500
(maximum exercise of general power
before the exercise of the nongeneral
power, 5% of $300,000 or $15,000, less
maximum exercise of the general
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power after the exercise of the nongen-
eral power, 5% of $150,000 or $7,500).

(e) Time of creation of power. A power
of appointment created by will is, in
general, considered as created on the
date of the testator’s death. However,
section 2514(f) provides that a power of
appointment created by a will executed
on or before October 21, 1942, is consid-
ered a power created on or before that
date if the testator dies before July 1,
1949, without having republished the
will, by codicil or otherwise, after Oc-
tober 21, 1942. A power of appointment
created by an inter vivos instrument is
considered as created on the date the
instrument takes effect. Such a power
is not considered as created at some fu-
ture date merely because it is not exer-
cisable on the date the instrument
takes effect, or because it is revocable,
or because the identity of its holders is
not ascertainable until after the date
the instrument takes effect. However,
if the holder of a power exercises it by
creating a second power, the second
power is considered as created at the
time of the exercise of the first. The
application of this paragraph may be
illustrated by the following examples:

Example (1). A created a revocable trust be-
fore October 22, 1942, providing for payment
of income to B for life with remainder as B
shall appoint by deed or will. Even though A
dies after October 21, 1942, without having
exercised his power of revocation, B’s power
of appointment is considered a power created
before October 22, 1942.

Example (2). C created an irrevocable inter
vivos trust before October 22, 1942, naming T
as trustee and providing for payment of in-
come to D for life with remainder to E. T
was given the power to pay corpus to D and
the power to appoint a successor trustee. If
T resigns after October 21, 1942, and appoints
D as successor trustee, D is considered to
have a power of appointment created before
October 22, 1942.

Example (3). F created an irrevocable inter
vivos trust before October 22, 1942, providing
for payment of income to G for life with re-
mainder as G shall appoint by deed or will,
but in default of appointment income to H
for life with remainder as H shall appoint by
deed or will. If G died after October 21, 1942,
without having exercised his power of ap-
pointment, H’s power of appointments is
considered a power created before October 22,
1942, even though it was only a contingent
interest until G’s death.

Example (4). If in example (3) above G had
exercised by will his power of appointment,
by creating a similar power in J, J’s power of
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appointment would be considered a power
created after October 21, 1942.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6582, 26 FR 11861, Dec. 12, 1961,
T.D. 9757, 46 FR 6929, Jan. 22, 1981]

§25.2514-2 Powers of appointment cre-
ated on or before October 21, 1942,

(a) In general. The exercise of a gen-
eral power of appointment created on
or before October 21, 1942, is deemed to
be a transfer of property by the indi-
vidual possessing the power.

(b) Joint powers created on or before
October 21, 1942. Section 2514(c)(2) pro-
vides that a power created on or before
October 21, 1942, which at the time of
the exercise is not exercisable by the
possessor except in conjunction with
another person, is not deemed a gen-
eral power of appointment.

(c) Release or lapse. A failure to exer-
cise a general power of appointment
created on or before October 21, 1942, or
a complete release of such a power is
not considered to be an exercise of a
general power of appointment. The
phrase ‘‘a complete release’” means a
release of all powers over all or a por-
tion of the property subject to a power
of appointment, as distinguished from
the reduction of a power of appoint-
ment to a lesser power. Thus, if the
possessor completely relinquished all
powers over one-half of the property
subject to a power of appointment, the
power is completely released as to that
one-half. If at or before the time a
power of appointment is relinquished,
the holder of the power exercises the
power in such a manner or to such an
extent that the relinquishment results
in the reduction, enlargement, or shift
in a beneficial interest in property, the
relinquishment will be considered to be
an exercise and not a release of the
power. For example, assume that A
created a trust in 1940 providing for
payment of the income to B for life
with the power in B to amend the
trust, and for payment of the remain-
der to such persons as B shall appoint
or, upon default of appointment, to C.
If B amended the trust in 1948 by pro-
viding that upon his death the remain-
der was to be paid to D, and if he fur-
ther amended the trust in 1955 by delet-
ing his power to amend the trust, such
relinquishment will be considered an

§25.2514-2

exercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1955 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1955 will be considered as release of a
power of appointment.

(d) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951; or

(2) If the possessor was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.

However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of those
dates, a subsequent exercise of the
power will constitute an exercise of a
general power of appointment. The
legal disability referred to in this para-
graph is determined under local law
and may include the disability of an in-
sane person, a minor, or an unborn
child. The fact that the type of general
power of appointment possessed by the
holder actually was not generally re-
leasable under the local law does not
place the holder under a legal dis-
ability within the meaning of this
paragraph. In general, however, it is
assumed that all general powers of ap-
pointment are releasable, unless the
local law on the subject is to the con-
trary, and it is presumed that the
method employed to release the power
is effective, unless it is not in accord-
ance with the local law relating spe-
cifically to releases or, in the absence
of such local law, is not in accordance
with the local law relating to similar
transactions.

(e) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, the exercise is considered to be
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